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D I G E S T  

1 .  Protester who criticizes awardee's proposal as deficient 
has not shown that the proposal was technically unacceptable 
where the agency identifies where awardee's proposal 
addressed the items which are the subjects of the protes- 
ter's criticisms. 

2. Allegation that awardee improperly obtained protester's 
proprietary information by hiring protester's former 
employee is essentially a matter of dispute between private 
parties and will not be considered by the General Accounting 
Office. 

D E C I S I O N  

Unisys Corporation protests the award of a fixed-price 
contract to Harris Corporation under request for proposals 
(RFP) No. N00600-88-R-2311, issued by the Naval Regional 
Contracting Center, Washington, D.C. ,  for implementation of 
the Naval Integrated Storage Tracking and Retrieval System 
(NISTARS) at three sites. Unisys contends that the Navy's 
evaluation of Harris was unreasonable and violated the 
stated evaluation criteria because it believes Harris cannot 
perform the contract at the proposed price. Unisys also 
contends that Harris improperly obtained Unisys proprietary 
information. 

We deny the protest in part and dismiss it in part. 

The purpose of the NISTARS contract is to establish a system 
of overall material control, minimize paperwork in supply 
warehouses, establish efficient material flow, and reduce 
the amount of manpower needed to operate warehouses at Naval 
Supply Centers in Pearl Harbor, Hawaii, Pensacola, Florida, 
and Puget Sound, Washington, with an optional site at the 
Marine Corp's Air Station, Cherry Point, North Carolina. 
The successful offeror is required to provide hardware, 



sof tware ,  t r a i n i n g ,  documentation, ma in tenance ,  and o the r  
c o n t r a c t o r  suppor t  s e r v i c e s  f o r  t h e  i n s t a l l e d  NISTARS. A s  
p a r t  of t h e  c o n t r a c t ,  t h e  Navy w i l l  supply as government 
fu rn i shed  informat ion  (GFI) cer ta in  NISTARS sof tware  t h a t  
i s  being developed by Unisys f o r  t h e  Naval Supply C e n t e r ,  
J acksonv i l l e ,  F lo r ida ,  under a n  on-going c o n t r a c t .  This  
i n c l u d e s  d a t a  base s p e c i f i c a t i o n s ,  f u n c t i o n a l  d e s c r i p t i o n  
des ign ,  u s e r ' s  m a n u a l ,  computer o p e r a t o r ' s  manual ,  program 
m a i n t e n a n c e  m a n u a l ,  and t h e  source  and o b j e c t  codes f o r  t h e  
NISTARS sof tware .  

of f e r o r s  were advised t h a t  in format ion  i n  t h e i r  p roposa ls  
m u s t  be i n  s u f f i c i e n t  depth  t o  enab le  t h e  government t o  
e v a l u a t e  t h e  o f f e r o r ' s  understanding of and t h e  a b i l i t y  t o  
provide t h e  r equ i r ed  hardware, develop requi red  sof tware  
programs, i n s t a l l ,  i n t e g r a t e ,  d e l i v e r ,  and suppor t  an  
ope rab le  NISTARS meeting t h e  performance s p e c i f i c a t i o n s  
w i t h i n  t h e  s p e c i f i e d  t i m e  frame. A d e t a i l e d  des ign  was not 
requi red  f o r  t h e  t e c h n i c a l  proposa l ;  a c o n c e p t u a l i z a t i o n  of 
how t h e  proposed system would o p e r a t e  was considered 
adequate  f o r  proposa l  eva lua t ion .  Among o t h e r  t h i n g s ,  
o f f e r o r s  were requi red  t o  addres s  sof tware  mod i f i ca t ions  
showing both t h e  l e v e l  of e f f o r t  intended and p r i c i n g .  

The REF provided as g e n e r a l  e v a l u a t i o n  information t h a t  it 
may accep t  o t h e r  t han  t h e  lowest  o f f e r o r ,  but  t h a t  "it is 
a n t i c i p a t e d  t h a t  award w i l l  be made t o  t h e  lowest  p r i c e d ,  
t e c h n i c a l l y  a c c e p t a b l e ,  r e spons ib l e  o f f e r o r . "  Technical 
a c c e p t a b i l i t y  of o f f e r s  w a s  based on meeting t h e  govern- 
m e n t ' s  m i n i m u m  needs i n  t h r e e  areas: sound t e c h n i c a l  
approach, sound management approach, and compliance with a l l  
s p e c i f i c a t i o n s .  

The RFP was s e n t  t o  4 1  p o t e n t i a l  o f f e r o r s  and Unisys and 
Harris submit ted proposa ls .  Both were o r i g i n a l l y  found by 
t h e  t e c h n i c a l  e v a l u a t i o n  panel  (TEP) t o  be t e c h n i c a l l y  
unacceptab le ,  bu t  capable  of being made accep tab le .  A f t e r  
d i s c u s s i o n s  i n  which t h e  o f f e r o r s  were advised of t h e i r  
r e s p e c t i v e  d e f i c i e n c i e s ,  b e s t  and f i n a l  o f f e r s  (BAFO) were 
s o l i c i t e d .  The TEP reviewed t h e  BAFOs and determined t h a t  
bo th  proposa ls  were t e c h n i c a l l y  accep tab le .  S i n c e  Harr is ' s  
p r i c e  was low a t  $ 1 8 , 0 4 7 , 5 9 7 1 /  t h e  Navy awarded it a f i rm,  
f ixed -p r i ce  c o n t r a c t  on September 8 ,  1988 .  Afte r  Unisys 
reques ted  and rece ived  a d e b r i e f i n g ,  it f i l e d  a p r o t e s t  with 
our Of f i ce .  

Unisys contends t h a t , b a s e d  on i t s  e x t e n s i v e  knowledge of 
NISTARS, t h e  Har r i s  proposa l  could no t  meet t h e  Navy's 

1 /  Unisys'  BAFO p r i c e  was $ 1 8 , 9 6 3 , 0 0 0 .  - 
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r e q u i r e m e n t s ;  t h a t  t h e  Navy v i o l a t e d  t h e  e v a l u a t i o n  scheme 
because  Harris was n o t  t e c h n i c a l l y  a c c e p t a b l e  o r  r e a l l y  t h e  
l o w e s t  p r i c e d  o f f e r o r  since it c o u l d  n o t  perform t h e  
c o n t r a c t  a t  i t s  proposed p r i c e ;  and t h a t  Harris had 
i m p r o p e r l y  o b t a i n e d  Unisys  p r o p r i e t a r y  i n f o r m a t i o n  th rough  a 
former Unisys employee h i r e d  by Harris.  

A f t e r  r ev iewing  a r e d a c t e d  copy of t h e  H a r r i s  p r o p o s a l  and 
t h e  agency r e p o r t ,  Unisys h a s  made a n  in -dep th  c r i t i q u e  of  
H a r r i s '  p r o p o s a l ,  i n  which Unisys  s p e c i f i c a l l y  i d e n t i f i e s  
and discusses t h e  numerous areas where H a r r i s '  p r o p o s a l  
a l l e g e d l y  d i d  n o t  comply w i t h  RFP r equ i r emen t s .2 /  Unisys  
claims t h a t  t h e  hardware and s o f t w a r e  proposed s y  H a r r i s  
w i l l  be i n c o m p a t i b l e  w i t h  t h e  G F I  s o f t w a r e  a b s e n t  e x t e n s i v e  
m o d i f i c a t i o n s ,  many of which Harris,  i n  i t s  p r o p o s a l ,  has 
n o t  i d e n t i f i e d  o r  has proposed n o t  t o  modify. I n  t h i s  
r e g a r d ,  Unisys asser ts  t h a t  t h e  Navy a p p a r e n t l y  p l a n s  t o  
change H a r r i s '  c o n t r a c t  a f t e r  award t o  p r o v i d e  f o r  s o f t w a r e  
m o d i f i c a t i o n s  t h a t  w i l l  a l l o w  t h e  sys t em t o  f u n c t i o n .  

Un i sys  a l s o  claims t h e  proposed hardware c o n f i g u r a t i o n  f o r  
t h e  computer c o n t r o l l e r  f o r  hand-held te rmina ls  w i l l  n o t  
work and t h a t  Harris '  proposed p a r a l l e l  c o n f i g u r a t i o n  of 
p r i n t e r s  a t  c e r t a i n  w o r k s t a t i o n s  exceeds  t h e  s ta te  of t h e  
a r t .  Wi th  r e g a r d  t o  f o u r  a r e a s - - s o r t e r  w o r k s t a t i o n  
o p e r a t i o n ,  o p e r a t o r  r o u t i n g  i n s t r u c t i o n s ,  emergency issue 
pack ing ,  and " incompa t ib l e"  p r  i n t e  rs--Unisys c r i t i c i z e s  
H a r r i s  f o r  n o t  i d e n t i f y i n g  t h e  n e c e s s a r y  s o f t w a r e  changes t o  
implement these f u n c t i o n s  and t h e  hardware.  
a l l e g e s  t h a t  Harris f a i l e d  t o  e x p l a i n  emergency issue 
n o t i f i c a t i o n ;  t h a t  it had p rov ided  on ly  con t ingency  p l a n s  
f o r  a program g e n e r a t i o n  and check-out  f a c i l i t y  and t h a t  i t s  
p o t e n t i a l  p l a n  t o  u s e  t h e  Unisys  Great Neck f a c i l i t y 3 /  would 
be unworkable;  t h a t  i ts  t r a i n i n g  i n f o r m a t i o n  was not-  
s u f f i c i e n t l y  d e t a i l e d ;  and t h a t  it f a i l e d  t o  p r o v i d e  a 
c o n v e r s i o n  and implementa t ion  p l a n  as r e q u i r e d  by t h e  RFP. 

Unisys a l s o  

2J A s  a p r e l i m i n a r y  matter, c o n t r a r y  t o  Unisys '  a s ses smen t  
o f  t h e  r e c o r d ,  we found it s u f f i c i e n t  t o  s u p p o r t  t h e  
d e t e r m i n a t i o n  t h a t  Harris '  p r o p o s a l  was a c c e p t a b l e  and t o  
make our  review.  W e  were f u r n i s h e d  w i t h  Harr is '  p r o p o s a l  
and BAFO, t h e  t e c h n i c a l  e v a l u a t i o n s  which d e t a i l e d  t h e  
g e n e r a l  and s p e c i f i c  d e f i c i e n c i e s  i n  t h o s e  p r o p o s a l s ,  and a n  
agency r e p o r t  and supp lemen ta l  r e p o r t .  

3 /  A r ev iew of H a r r i s '  e n t i r e  p r o p o s a l  r e v e a l s  t h a t  a n o t h e r  
f a c i l i t y  w a s  proposed as Harris'  p r imary  a l t e r n a t i v e  t o  t h e  
Unisys f a c i l i t y  and t h e  l a t t e r  f a c i l i t y  was used i n  t h e  
Navy's  e v a l u a t i o n .  

- 
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F u r t h e r ,  Unisys  n o t e s  d e f i c i e n c i e s  i d e n t i f i e d  by one of t h e  
Navy's e v a l u a t o r s - - H a r r i s '  f a i l u r e  t o  p r o v i d e  s o f t w a r e  
c a p a b l e  of nons top  programming and c h e c k p o i n t i n g  and f a i l u r e  
t o  ment ion cer ta in  s o f t w a r e  m o d i f i c a t i o n s  i n c l u d i n g  modif i- 
c a t i o n s  t o  t h e  proposed  RABBIT s o f t w a r e  and t o  t h e  s o f t w a r e  
f o r  i n p u t - o u t p u t  in terface between w o r k s t a t i o n s  and  
pe r iphe ra l s - -wh ich  a p p a r e n t l y  were n o t  i d e n t i f i e d  t o  H a r r i s  
i n  d i s c u s s i o n s  and t h u s  n o t  c o r r e c t e d  o r  e x p l a i n e d  by 
Harris. Unisys claims t h a t  t h i s  e v a l u a t o r ' s  c o n t e n t i o n s  
were s o u n d l y  based i n  t h a t  t h e  unmodif ied RABBIT s o f t w a r e  
w i l l  n o t  a l l o w  t h e  system t o  meet RFP requ i r emen t s .  

F i n a l l y ,  Unisys a l l e g e s  t h a t  Harris' management p l a n  i s  
u n a c c e p t a b l e  s i n c e  it f a i l s  t o  accoun t  f o r  t h e  fact  t h a t  t h e  
G F I ,  c u r r e n t l y  be ing  developed  by Unisys ,  w i l l  n o t  be 
f i n a l l y  t u r n e d  ove r  u n t i l  6 months i n t o  t h i s  c o n t r a c t  such  
t h a t  H a r r i s  c a n n o t  meet t h e  RFP d e l i v e r y  schedule .  

The Navy r e p l i e s  t h a t  t h e  TEP reviewed Harris'  t e c h n i c a l  
approach  and approved it as t e c h n i c a l l y  a c c e p t a b l e .  I n  i t s  
r e p o r t ,  t h e  Navy has responded t o  and i d e n t i f i e d  t h o s e  
p o r t i o n s  of t h e  Harris p r o p o s a l  t h a t  a d d r e s s  t h e  d e f i c i e n -  
cies a l l e g e d  by Unisys .  The Navy a l s o  n o t e s  t h a t  Harris 
p rov ided  f o r  v a r i o u s  s o f t w a r e  m o d i f i c a t i o n s  i n  i t s  p r o p o s a l .  

I n  i t s  supp lemen ta l  comments, Unisys  c o n t i n u e s  t o  d i s a g r e e  
wi th  t h e  Navy's  e x p l a n a t i o n s  and u rges  t h a t  t h e  Navy's 
acknowledgment t h a t  some m o d i f i c a t i o n s  t o  t h e  s o f t w a r e  w i l l  
be n e c e s s a r y ,  es tabl ishes  t h a t  t h e  Navy i n t e n d e d  t o  i s s u e  
c o n t r a c t  m o d i f i c a t i o n s  a t  t h e  t i m e  it awarded t h e  c o n t r a c t .  

The Unisys c o n t e n t i o n  t h a t  e x t e n s i v e  m o d i f i c a t i o n s  were 
con templa t ed  when award w a s  made is  n o t  s u p p o r t e d  by t h e  
r eco rd .  The Navy s t a t e m e n t  t h a t  "minor"  s o f t w a r e  modif i- 
c a t i o n s  are f o r e s e e n  was s p e c i f i c a l l y  con templa t ed  i n  t h e  
RFP, as amended, and p r o v i d e s  no s u p p o r t  f o r  Unisys '  
s p e c u l a t i o n  t h a t  t h e  Navy, r e c o g n i z i n g  t h e  need f o r  
" e x t e n s i v e "  s o f t w a r e  m o d i f i c a t i o n s ,  n e v e r t h e l e s s  awarded 
Harris t h e  c o n t r a c t  i n t e n d i n g  t o  modify it. While a n  
agency  may n o t  award a c o n t r a c t  w i t h  t h e  i n t e n t  t o  modify 
it, American T e l e v i s i o n  Sys tems,  B-220087.3, J u n e  19, 1986, 
86-1 CPD 7 562, s p e c u l a t i v e  a l l e g a t i o n s  of a n  i n t e n t  t o  
mod i fy  a r e  i n s u f f i c i e n t  t o  form t h e  basis of a p r o t e s t .  See 
Independen t  Metal Strap Co., I n c . ,  B-231756, Sep t .  21, 1988, 
88-2 CPD H 275. A l s o ,  t h e  Navy's acknowledgment of i t s  
r e s p o n s i b i l i t i e s  under t h e  government p r o p e r t y  and "changes" 
clauses of t h e  c o n t r a c t  if t h e  G F I  is  n o t  o p e r a b l e  o r  i n  
a c c o r d a n c e  w i t h  t h e  RFP i s  n o t  e v i d e n c e  t h a t  e x t e n s i v e  
c o n t r a c t  m o d i f i c a t i o n s  were con templa t ed  when award was 
made. 
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Unisys  h a s  provided  d e t a i l e d  t e c h n i c a l  arguments  why t h e  
Harris p r o p o s a l  was unaccep tab le .  However, it i s  n o t  t h e  
f u n c t i o n  of our O f f i c e  t o  e v a l u a t e  p r o p o s a l s  -- de  novo. 
Ra the r ,  we w i l l  examine  a n  agency ' s  e v a l u a t i o n  t o  ensure 
t h a t  it w a s  r e a s o n a b l e  and c o n s i s t e n t  w i t h  t h e  s t a t e d  
e v a l u a t i o n  c r i t e r i a ,  s ince t h e  d e t e r m i n a t i o n  of t h e  r e l a t i v e  
m e r i t s  o f  competing p r o p o s a l s ,  p a r t i c u l a r l y  w i t h  r ega rd  t o  
t e c h n i c a l  c o n s i d e r a t i o n s  is p r i m a r i l y  a matter of adminis-  
t r a t i v e  d i s c r e t i o n .  
B-232100, Nov. 15 ,  1988, 88-2 CPD I[ 478. The p r o t e s t e r ' s  

Systems-& P r o c e s s e s  Engineer inq  Corp., 

mere d i sag reemen t  w i t h  t h e  a g e n c y ' s  judgment does  no t  
e s t a b l i s h  t h a t  an  e v a l u a t i o n  was unreasonab le .  Id . ,  c i t i ng  
I n s t r u m e n t s  f C o n t r o l s  S e r v i c e  Co., B-230799, J u n e  6 ,  1988, 
88-1 CPD 11 531. 

While Unisys  has  p rov ided  d e t a i l e d  t e c h n i c a l  arguments  why 
it b e l i e v e s  H a r r i s  c a n n o t  meet RFP r e q u i r e m e n t s ,  t h e  Navy 
h a s  g e n e r a l l y  responded t o  e a c h  concern .  Based on our 
r ev iew of t h e  r e c o r d ,  we are n o t  persuaded  t h a t  t h e  agency 
d e t e r m i n a t i o n  t h a t  H a r r i s '  p r o p o s a l  is a c c e p t a b l e  is 
unreasonab le .  An unde r ly ing  theme o f  Unisys '  p r o t e s t  i s  
t h a t  since it is deve lop ing  t h e  NISTARS s o f t w a r e  on i t s  own 
equipment ,  it d o e s  n o t  b e l i e v e  it p o s s i b l e  t h a t  any  
c o m p e t i t o r  c o u l d  economica l ly  p ropose  i t s  own system 
u t i l i z i n g  t h i s  s o f t w a r e .  However, t h e  Navy h a s  p e r s u a s i v e l y  
responded t h a t  t h e  RFP con templa t ed  t h a t  o t h e r  vendors  would 
be a b l e  t o  u t i l i z e  t h e  NISTARS s o f t w a r e ;  t h a t  w a s  a purpose  
o f  t h e  Navy's  c o n t r a c t  w i t h  Unisys  t o  supp ly  t h i s  s o f t w a r e ,  
i n c l u d i n g  s o u r c e  and o b j e c t  codes .  The f a c t  t h a t  Unisys may 
b e  more f a m i l i a r  w i th  t h e  NISTARS s o f t w a r e  does  not  
e s t a b l i s h  t h e  e x c l u s i v e  c a p a b i l i t y  t h a t  Unisys a p p a r e n t l y  
b e l i e v e s  it has. 

W e  w i l l  n o t  d i s c u s s  a l l  of Unisys '  numerous t e c h n i c a l  
c r i t i c i s m s  of  H a r r i s '  p r o p o s a l ,  inasmuch as t h e  Navy h a s  
g e n e r a l l y  i d e n t i f i e d  where H a r r i s '  p r o p o s a l  has  addres sed  
t h o s e  s u b j e c t s  and many of t h e  o t h e r  c r i t i c i s m s  concern  
Harris'  a b i l i t y  t o  do what it s a i d  it cou ld  do i n  i t s  
p roposa l .4 /  W e  w i l l  on ly  s p e c i f i c a l l y  d i s c u s s  t h o s e  
r e m a i n i n g a l l e g a t i o n s  t h a t  canno t  be s imply  answered by t h e  
Navy's r e f e r e n c e s  t o  Harris'  p r o p o s a l .  

The f a c t  t h a t  one Navy e v a l u a t o r  on t h e  TEP i d e n t i f i e d  
areas p e r c e i v e d  as d e f i c i e n t  does  n o t  conv ince  u s  t h a t  t h e  

4 /  A s  d i s c u s s e d  below, w e  w i l l  n o t  rev iew an  agency 
r e t e r m i n a t i o n  t h a t  a n  o f f e r o r  is r e s p o n s i b l e ,  t h a t  is, t h a t  
it w i l l  pe r form i n  acco rdance  wi th  t h e  c o n t r a c t ,  a b s e n t  a 
showing of f r a u d  o r  bad f a i t h .  
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TEP as a whole or  t h e  c o n t r a c t i n g  o f f i c e r  as source  
s e l e c t i o n  o f f i c i a l  be l ieved  t h a t  t h e s e  were unresolved 
deficiencies.5J I t  is not  u n u s u a l  f o r  i n d i v i d u a l  e v a l u a t o r s  
t o  have d i s p a r a t e ,  s u b j e c t i v e  judgments, which are s u b j e c t  
t o  reasonable  d i f f e r e n c e s  of opinion.  - See, e.g., Mounts 
Engineer in4,  65 Comp. Gen. 476 (19861, 86-1 CPD 11 358. As 
s u c h ,  t h e  nega t ive  comments of one e v a l u a t o r  are not 
c o n t r o l l i n g  f o r  award, since t h e  r a t i n g s  of technical  
p roposa l s  are u s e f u l  only as guides  t o  i n t e l l i g e n t  dec i s ion  
making. Ferguson-Williams, I n c . ,  B-231827, O c t .  12, 1988, 
88-2 CPD l[ 344. Here, Unisys has  not  c l e a r l y  demonstrated 
t h a t  t h e  one e v a l u a t o r ' s  concerns were soundly based or t h a t  
t h e  agency de te rmina t ion  t h a t  Harris'  proposed sof tware  
could s u c c e s s f u l l y  accomplish t h e  R F P  requirements  was 
unreasonable.  

With regard t o  Unisys' a l l e g a t i o n  t h a t  t h e  hardware 
c o n f i g u r a t i o n  f o r  t h e  hand-held t e r m i n a l  works ta t ions  
r e q u i r e  a keyboard and monitor t o  o p e r a t e  p rope r ly ,  t h e  Navy 
responds i n  i ts supplemental  r e p o r t ,  e r roneous ly ,  t h a t  
Harris intended t o  f u r n i s h  those  items w i t h  t h o s e  work- 
s t a t i o n s .  Unisys is c o r r e c t  t h a t  Harris s p e c i f i c a l l y  
proposed not  t o  f u r n i s h  a keyboard and monitor. However, 
our r e v i e w  of t h e  unredacted Harris proposa l  and Unisys' 
arguments do not  convince u s  t h a t  Harris'  system w i l l  not 
o p e r a t e  i n  accordance with t h e  RFP. In  any case, Unisys has 
no t  e s t a b l i s h e d  t h a t ,  t o  t h e  e x t e n t  a d d i t i o n a l  hardware may 
be necessary  t o  implement Harris'  p roposa l ,  t h i s  i s  a s i g -  
n i f i c a n t  change t o  Harris'  system o r  t h a t  it w i l l  be t h e  
r e s p o n s i b i l i t y  of t h e  Navy, s i n c e  Harris is requi red  t o  meet 
t h e  s t a t e m e n t  of work requirements.  

With regard t o  whether H a r r i s  was respons ive  t o  t h e  
emergency i s s u e  n o t i f i c a t i o n  requirement ,  we no te  t h a t  t h e  
H a r r i s  proposa l  does addres s  t h i s  a s p e c t  of t h e  system. The 
Navy a l s o  e x p l a i n s  t h a t  t h i s  a s p e c t  is covered by t h e  RFP 
s t a t emen t :  "NISTARS w i l l  provide immediate n o t i f i c a t i o n  f o r  
an  emergency i s s u e  requi red  from nonmechanized area." While 
Unisys a rgues  t h a t  NISTARS does not  have t h i s  c a p a b i l i t y ,  
t h e  Navy is  s a t i s f i e d  t h a t  NISTARS a s  implemented by Harris 
on t h i s  c o n t r a c t  w i l l  have t h i s  c a p a b i l i t y ;  Unisys has  not  
shown t h a t  t h i s  is  not  t h e  case. 

With regard  t o  H a r r i s '  exceeding t h e  s ta te  of t h e  a r t  i n  
i t s  p a r a l l e l  c o n f i g u r a t i o n  of t h r e e  p r i n t e r s ,  t h e  Navy has 
exp la ined  t h a t  H a r r i s  i n t ends  t o  connect  one of t h e  p r i n t e r s  

5 /  Indeed, t h e  Navy r e p o r t  takes  i s s u e  with these p a r t i c u l a r  
e v a l u a t o r  concerns and i d e n t i f i e s  where H a r r i s '  p roposa l  
addresses t h o s e  concerns.  
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t o  a se r ia l  port .  While Unisys '  r e d a c t e d  copy of H a r r i s '  
p r o p o s a l  d i d  n o t  show any  r e f e r e n c e  t o  t h e  s e r i a l  p o r t s ,  
o u r  copy of Harris '  p r o p o s a l  does  p r o v i d e  f o r  such  p o r t s  at  
t h e  r e l e v a n t  w o r k s t a t i o n s .  Thus, it a p p e a r s  t h a t  H a r r i s  
w i l l  be a b l e  t o  u t i l i z e  i t s  p r i n t e r s  w i t h o u t  exceeding  t h e  
s t a t e  of t h e  a r t .  

Unisys  claims t h a t  H a r r i s '  management p l a n  is  d e f e c t i v e  i n  
t h a t  Harris'  d e l i v e r y  s c h e d u l e  i s  un rea l i s t i c .  Unisys 
e x p l a i n s  t h a t  s i n c e  H a r r i s  h a s  o n l y  365 d a y s  from c o n t r a c t  
award t o  comple te  t h e  f i r s t  s i t e  i n s t a l l a t i o n ,  and Unisys i s  
n o t  r e q u i r e d  t o  d e l i v e r  t h e  GFI s o f t w a r e  t o  t h e  Navy u n t i l  
J a n u a r y  1989, Harris w i l l  o n l y  have  6 months t o  make 
n e c e s s a r y  m o d i f i c a t i o n s  t o  implement t h e  system. The Navy 
r e p l i e s  t h a t  H a r r i s  w i l l  have access t o  t h e  p r e l i m i n a r y  GFI 
s o f t w a r e  documents which w i l l  a l l o w  it t o  work on t h e  system 
p r i o r  t o  d e l i v e r y  of t h e  f i n a l  s o f t w a r e .  Unisys d i s a g r e e  
and con tends  t h a t  such  access w i l l  be i n s u f f i c i e n t  t o  a l l o w  
H a r r i s  t o  comple te  t h e  work i n  a t i m e l y  f a s h i o n .  W e  f i n d  
t h a t  t h i s  a l l e g a t i o n  of Unisys ,  as w e l l  as many of i t s  'o ther  
a l l e g a t i o n s ,  e s s e n t i a l l y  q u e s t i o n  H a r r i s '  r e s p o n s i b i l i t y ,  
t h a t  is, whether  it can per form i n  acco rdance  w i t h  t h e  
c o n t r a c t .  The Navy a f f i r m a t i v e l y  d e t e r m i n e d  H a r r i s  t o  be 
r e s p o n s i b l e  and where,  as h e r e ,  t h e r e  is no showing of bad 
f a i t h  o r  f r a u d ,  w e  w i l l  n o t  review t h a t  d e t e r m i n a t i o n .  - See 
Nat ionwide  Glove Co., I n c . ,  B-229690, Dec. 23, 1987, 
67 Comp. Gen.  - , 87-2 CPD l[ 624; 4 C.F.R.  § 21.3(m)(5) 
1988. 

With r e g a r d  t o  Unisys '  c o n t e n t i o n s  t h a t  Harris cannot  
per form a t  i t s  proposed p r i c e ,  t h i s  a l s o  c o n c e r n s  H a r r i s '  
r e s p o n s i b i l i t y .  I n  any case, we have c o n s i s t e n t l y  recog- 
n i z e d  t h a t  i n  a f i r m ,  f i x e d - p r i c e  c o n t r a c t ,  t h e  r i s k  of c o s t  
o v e r r u n  f a l l s  on t h e  c o n t r a c t o r ,  n o t  t h e  government. 
Supreme Automation Corp. ; Clay  Bernard Systems I n t e r n a -  
t i o n a l ,  B-224158, 8-224158.2, J a n .  23, 1987, 87-1 CPD l[ 83. 
Thus, w e  do n o t  a g r e e  t h a t  t h e  Navy v i o l a t e d  t h e  RFP's 
e v a l u a t i o n  c r i t e r i a .  

F i n a l l y ,  Unisys  claims t h a t  H a r r i s  h a s  improper ly  o b t a i n e d  
p r o p r i e t a r y  i n f o r m a t i o n  th rough  a former  Unisys employee 
h i r e d  by H a r r i s .  Unisys  h a s  a l l e g e d  t h a t  v a r i o u s  a s p e c t s  of 
t h e  Harris p r o p o s a l  r e f l e c t  t h e  release of p r o p r i e t a r y  
i n f o r m a t i o n  and h a s  submi t t ed  a n  a f f i d a v i t  t o  s u p p o r t  i t s  
c o n t e n t i o n s .  The Navy h a s  e x p l a i n e d  t h a t  H a r r i s  was a b l e  t o  
o b t a i n  all t h e  a l l e g e d  p r o p r i e t a r y  i n f o r m a t i o n  th rough  
l e g i t i m a t e  avenues  and h a s  s u b m i t t e d  an  a f f i d a v i t  from t h e  
fo rmer  Unisys  employee denying t h e  r e l e a s e  of p r o p r i e t a r y  
i n f o r m a t i o n .  S i n c e  t h e  government t o o k  no p a r t  i n  t h e  
a l l e g e d  acts of t h a t  employee, t h i s  matter e s s e n t i a l l y  
c o n c e r n s  a d i s p u t e  between p r i v a t e  p a r t i e s  which t h i s  O f f i c e  
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w i l l  n o t  a d j u d i c a t e  i n  t h e  c o n t e x t  of a bid p r o t e s t .  See 
Meldick S e r v i c e s ,  I n c . ,  B-231072, May 3, 1988, 88-1 C P D  
qf 433. 

Accord ing ly ,  t h e  p r o t e s t  is denied  i n  p a r t  and d i smis sed  i n  
p a r t .  I n  v i e w  of t h i s  r e su l t ,  t h e  p r o t e s t e r ' s  claim f o r  t h e  
c o s t s  of f i l i n g  and pu r su ing  t h e  p r o t e s t  are den ied .  - See 
4 C . F . R .  § 2 1 . 6 ( d ) .  

k . z n c e  Genera l  Counsel 
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